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WEATHER 

OR NOT— 
THE NAVY MAY 
PAY FOR RAIN 


By CAPT Chester Ward, USN 


VERYBODY is interested in the weather. 
How else could it command so much conver- 
sation, newspaper space, and radio time? 

But although the weather has raised practical 
problems for all people since the dawn of history 
(cf. Biblical references to floods and droughts), 
not until the very recent experimental attempts at 
exterior weather control has it raised unprece- 
dented legal problems for lawyers. And Navy 
lawyers have been among the first involved in this 
entirely new field. 

The potentialities of weather-control stagger the 
imagination. The typical thunderstorms we all 
regard as routine, release—so the Navy scientists 
inform us—more energy than an atomic bomb ex- 
plosion. We have been able to create and con- 
trol the spectacular atomic explosions. Thus far 
we have not been able to approach the creation or 
even the control of the commonplace thunderstorm. 
But the armed services have been trying experi- 
ments along these lines. 

The general public has been greatly intrigued by 
these experiments. In sections of the country 
commonly subjected to the drawn-out miseries ot 
drought, and in other sections visited with de- 
pressing regularity by storms of hurricane force, 
inhabitants wishfully-think of these experiments 
as a soon-to-be-available cure for their weather 
ills, and a prelude to more orderly and less hazard- 
ous living. Unfortunately, their expectations at 
this stage of scientific progress are premature. 

Not premature, however, is a present consider- 
ation of the legal aspects of the problem. Law- 
yers of the armed services must be prepared in 
advance of actual occurrence to predict the poten- 
tial liability of the United States for damage to 
claimants whose property of persons may be in- 
jured by the conduct of cloud-modification ex- 
periments. Furthermore, even before we actually 
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learn how to divert hurricanes and make rain, 
people are sure to give us credit for those results 
if, by so doing, they think they may be able to 


collect damages. It has gotten so, already, that 
if a hurricane originally predicted to hit one 
locality, actually changes course and hits another, 
the suffering locality tends to suspect us of par- 
tisan, if successful, hurricane diversion. 

Also, so far as professional legal interest is con- 
cerned, the particular problem of liability for 
miscarriage of cloud-modification experiments 
necessitates discussion of a much broader and 
more common problem of the liability of the 
United States, under the revised and restated Fed- 
eral Tort Claims Act, where the basis of liability 
is not negligence, but the much more esoteric 
“ultrahazardous activity.” This aspect of the prob- 
lem, therefore, is stressed in a memorandum of 
law, prepared for consideration of the Secretary 
of the Navy which considers the liability of the 
Navy, under existing statutes and decisions, for 
property damage or personal injury caused by 
the conduct of rain-making and hurricane-seeding 
experiments and research, under the following cir- 
cumstances : 

1. (a) Negligent, wanton, or deliberately 

wrongful conduct of the experiments by 
Navy scientists and personnel; or 

(b) Negligent, wanton or deliberately 
wrongful conduct of such experiments 
by Army or Air Force scientists with 
whom the Navy is collaborating. 

2. Nonnegligent experimentation con- 

ducted with every precaution. 

Certain facts and rules of law are common to 
all phases of the several problems of liability con- 
sidered in the memorandum. The principal le- 
gally operative fact is, that thus far the experi- 
ments have been carried on through the use of 
aircraft, from which are dropped on clouds par- 
ticles of substances selected for their ice nucleation 
properties. It was assumed that this procedure 
will continue in use in a preponderance of such 
experiments in the foreseeable future, although the 
same ultimate legal results might be expected to 
follow from damages caused by experimentation 
conducted from the ground. 

The rules of law which are common to all phases 
of the problem are those governing the sovereignty 
over and ownership of air space. These rules are 


now settled to a substantial degree of certainty, 


and they were considered at the outset as appli- 
cable to subsequent discussions in order to obviate 
repetitious discussions. 

Superjacent Airspace—Sovereignty and Own- 


"ership Sovereignty—The United States has “com- 


plete and exclusive national sovereignty in the air- 
space” over this country ‘ under the provisions of 
the Air Commerce Act of 1926,? as amended by the 
Civil Aeronautics Act of 1938.3 Residual sover- 
eignty is generally claimed by the States. Thus, 
the State statutes which deal with the subject 
typically declare that sovereignty in the airspace 
rests in the State “except where granted to and 
assumed by the United States.” ‘ 
Ownership.—The Supreme Court of the United 
States has recently removed the complications in 
the law which otherwise might have resulted from 
persistence into modern times of the ad coelum 
doctrine: “It is ancient doctrine that at common 
law ownership of the land extended to the pe- 
riphery of the universe—Cujus est solum ejus est 
usque ad coelum. But that doctrine has no place 
in the modern world. The air is a public high- 
way, as Congress has declared.”> * * * “The 
airspace, apart from the immediate reaches above 
the land, is part of the public domain.”® * * * 
“The landowner owns at least as much of the space 
above the ground as he can occupy or use in con- 
nection with the land.”* By this ruling, the 
Supreme Court has, in effect, removed the basis 
for claims based upon the common-law theory of 
trespass by reason of flight of aircraft above land, 
if such flight is at a height which does not “affect 
the use of the surface of the land itself.” ® 
Similarly, the Supreme Court in the same de- 
cision has disposed of any claims which might 
otherwise have been asserted by landowners for 
compensation under the Fifth Amendment to the 
Constitution of the United States: “The airplane 
is part of the modern environment of life, and the 
inconveniences which it causes are normally not 
compensable under the Fifth Amendment. The 
airspace, apart from the immediate reaches above 
the land, is part of the public domain.”® Thus 
the subject experiments will not result in liability 
on the part of the United States or the Navy un- 
less they involve “continuous invasions” of air- 
space superjacent to land owned or occupied by 
claimants conducted at a “low altitude * * * 
so close to the land that continuous invasions of it 
affect the use of the surface of the land itself.” ” 
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One caution should be noted at this point, how- 
ever, to the effect that if subject experiments either 

continuously deprive particular land areas of 

rain, or continuously subject such land to abnormal 

rainfall or snowfall, the landowners affected could 

probably recover, as for a partial “taking” of the 

land, even though “some value.would remain”. 

This, because there thus would have been caused 

“a diminution in its value”, and, according to the 

Court’s ruling, “The fact that the planes never 

touched the surface would be as irrelevant as the 

absence in this day of the feudal livery of seisin 

on the transfer of real estate.” Such a factual 

situation is not, however, likely to arise. The 

basic conclusion is, that the Navy and the United 
States would be liable for all actual property dam- 
age or personal injuries proved to have been proxi- 
mately caused by such negligent, wanton, or 
deliberately wrongful conduct of experiments. 

The legal reasoning supporting the conclusion 
is that the United States Code ** makes the United 
States and its agencies (such as the Navy Depart- 
ment) amenable to suit under Title 28, with cer- 
tain exceptions, for property damage or personal 
injury or death “caused by the negligent or wrong- 
ful act or omission of any employee of the Gov- 
ernment while acting within the scope of his office 
or employment, under circumstances where the 
United States, if a private person, would be liable 
to the claimant for such damage * * *,”18 

Furthermore, the provisions of this Title making 
the United States liable to claimants “in accord- 
ance with the law of the place where the.act or 
omission occurred” ** make operative, in turn, as 
to the potential liability of the United States, the 
substantive law of at least fifty-four jurisdic- 
tions—the forty-eight States, the District of Co- 
lumbia, Alaska, Hawaii, Puerto Rico, the Virgin 
Islands and the Canal Zone. In addition, if the 
subject experiments are conducted in certain Fed- 
eral enclaves, or on Guam, Samoa, or other Pacific 
Island possessions, the laws applicable in those 
areas will have to be considered. 

As a practical matter, however, the general prin- 
ciples of tort law will be substantially similar so 
long as negligence is the basis of liability. The 
variance from jurisdiction to jurisdiction will 
largely be with respect to rules of evidence, the 
burden of going forward with the proof, the doc- 
trine of res ipsa loquitur and differences in the 
theory of legal causation. The ultimate result, in 
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the Navy and the United States would be held 
liable under the local tort law, as made applicable 
by the Federal Tort Claims Act as revised and 
restated in Title 28, for all damage proved to the 
satisfaction of the cognizant federal district judge 
to have been proximately caused by the negligence 
of Navy scientists or personnel in the conduct of 
the experiments. 

The same result would follow in all such juris- 
dictions, if the conduct was beyond ordinary neg- 
ligence and constituted wanton or deliberately 
wrongful conduct, except that the United States 
would not be liable if the character of the conduct 
in question was such that the court would not find 
that the scientists or personnel in question were 
acting within the scope of their employment or in 
line of duty.* One further limitation is that the 
United States is not liable for punitive damages. 
If the conduct constituting the basis of the claims 


was found to be outside the scope of employment 


or not in line of duty, then a private relief bill 
might be introduced. 

The memorandum states its conclusion that 
under existing statutes and decisions there will be 
no liability on the part of the Navy or the United 
States for damage caused by non-negligent experi- 
mentation in rain-making and the seeding of hur- 
ricanes, provided the Federal Tort Claims ‘Act 
be construed as not to constitute consent by the 
United States to be sued for damages and injuries 
occasioned by ultrahazardous activities engaged in 
by the Government where no negligence is in- 
volved. Under such a construction of the Federal 
Tort Claims Act the United States would retain 
its sovereign immunity from suit on such basis, and 
the only remedy open to claimants would be under 
private or other such legislation as discussed infra, 
section (b). It is further concluded, however, 
that the Federal Tort Claims Act is not properly so 
construed, and does constitute consent by the Gov- 
ernment to suit for damages or injuries resulting 
from engagement by the Government in ultra- 
hazardous activities. 

Sections 2672 and 1346 (b) of Title 28, U.S. C., 
cited supra, note 12, make the United States liable, 
within the limits of that Title, for claims for 
“damage to or loss of property or on account of 
personal injury or death * * * caused by the 
negligent or wrongful act or omission of any em- 
ployee of the Government while acting within the 





all such jurisdictions, would undoubtedly be that _ 
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scope of his office or employment * * * 
[Italics supplied.] Section 2680 of the Title ex- 
pressly\excludes from consideration thereunder 
any claim arising from most of the intentionally 
wrongful torts such as assault, battery, malicious 
prosecution, libel, etc. The word “wrongful”, as 
used in Sections 2672 and 1346, cannot be assumed 
to be superfluous and without meaning; therefore 
it must refer to any conduct which is wrongful 
under the statutory or common law of the jurisdic- 
tion concerned. This conclusion is further rein- 
forced by the legislative history of the Section, 
which reveals one of the principal reasons for its 
enactment to have been the relief of the Congress 
from the burden of considering private relief bills. 
Private relief bills can arise as readily from activi- 
ties of employees of the Government which, al- 
though not negligent, are nevertheless “wrongful” 
under the statutory or common law of the juris- 
diction wherein they occur, as from activities which 
are tortious because negligent. It is therefore con- 
cluded that claims for damage or injury resulting 
either from ultrahazardous activities carried on 
by the Navy, or from wantonly negligent or de- 
liberately wrongful conduct on the part of military 
personnel or civilian employees of the Navy if in 
line of duty or within the scope of their employ- 
ment, are cognizable under the provisions of Title 
28, U.S.C. 

Under this construction the liability of the Navy 
and the United States would depend upon the laws 
of the forty-eight States and the several territories 
and possessions. As to the application of the legal 
principle of “absolute liability” or “strict liability” 
as a result of the non-negligent miscarriage of 
ultrahazardous activities voluntarily engaged in, 
the statutory and common law of the several States, 
territories and possessions are widely divergent. 
It is considered, however, that in the large majority 
of such jurisdictions the federal courts applying 
the respective State laws would evolve new 
theories, or apply existing statutes and common- 
law decisions, to reach the result of liability for all 
actual damage proved to the satisfaction of the 
court to have been proximately caused by experi- 
ments in rain-making and the seeding of hurri- 
canes. 

The legal reasoning in this portion of the mem- 
orandum was complicated by the fact that the 
problem considered in this phase appears to be 
absolutely new to the law, both in this country 





and in England. Two divergent approaches may 
be adopted in the process of predicting the results 
which the law will reach under the circumstances 
here concerned : 

(1) An attempt may be made at quasi-mechan- 
ical application of pre-existing, definite legal 
rules; or, 

(2) An analytical approach, seeking to apply 
fundamental and traditional concepts of justice 
to the solution of the new social and economic 
problem here presented, may be considered pref- 
erable. The first approach cannot be ignored, 
however, inasmuch as the history of the develop- 
ment of the law in other new fields indicates that 
this approach is the first seized upon by the courts 
of original jurisdiction in developing the primi- 
tive stages of a new area of the law. An outstand- 
ing example of such a mechanical approach which 
attempts to apply pre-existing rules of law to new 


‘and fundamentally different factual situations is 


the persistence of the ad coelum doctrine in the liti- 
gation as to ownership of superjacent airspace. 
Only after many years was it finally discredited 
by the Supreme Court of the United States in thé 
Causby case, supra. For present purposes, how- 
ever, it is considered that both approaches will lead 
to substantially the same result, and that following 
both will serve the purpose of having each theory 
support the other as to results. 

Existing statutes in a substantial number of the 
States constitute,the predominant type of preexist- 
ing rules of law that could be applied “mechan- 
ically.” They tend strongly toward establishing 
liability on the part of the Navy and the United 
States for damage and injuries resulting from the 
non-negligent conduct of experiments in rain- 
making and the seeding of hurricanes. The most - 
important of such statutes is the Uniform State 
Law for Aeronautics of 1922, which is in effect 
in twenty-one States and the Territory of Hawaii. 
Section 5 thereof provides in substance that the 
owner or lessee*’ of an aircraft is “absolutely 
liable” for injuries to persons or property 
on the ground “caused by the ascent, descent 
or flight of the aircraft, or the dropping or falling 
of any object therefrom, whether such owner was 
negligent or not *°* *.”** It is considered 
that this Section, as adopted by the States con- 
cerned, will apply to rain-making and hurricane- 
seeding experiments which are conducted from 
aircraft. 





In this connection it is noted that the particles 
of solid carbon dioxide, silver iodide or other sub- 
stances selected because of ice-nucleation proper- 
ties do not themselves fall upon the potential 
claimant’s land and do injury. It is not necessary 
for liability under such statutes, however, that the 
particles themselves should actually fall upon the 
land, since the statute has reference to damage 
“caused by * * * the dropping or falling of 
any object” from aircraft. Thus if the dropping 
of particles of solid carbon dioxide should “cause” 
excessive precipitation, winds, or drought which 
could be proved to have proximately caused the 
damage complained of by any claimant, no reason 
is seen why the State statutory law above described 
would not be applied. In point of fact, applica- 
tion of the statute would save the courts the diffi- 
cult task of analyzing the fundamental principles 
of law and social justice which should apply to 
the novel problem. 

In the jurisdictions which have not by statute 
prescribed a rule of absolute liability similar to 
that embodied in Section 5 of the Uniform State 
Law for Aeronautics, the decisions of the courts 
of the respective States must be examined to de- 
termine whether or not: (a) the principle of ab- 
solute liability is recognized in the respective juris- 
dictions; and, (6), if so, whether it is likely that 
application would be made of this principle with 
respect to the circumstances of rain-making and 
hurricane-seeding. The best pyesentation and 
analysis of the principles of absolute liability are 
found in the American Law Institute’s Restate- 
ment of the Law of Torts. By Section 520 thereof, 
an activity is defined as “ultrahazardous” if it 
“(a) necessarily involves a risk of serious harm to 
the person, land or chattels of others which cannot 
be eliminated by the exercise of the utmost care, 
and (4) is not a matter of common usage.” It is 
explained in the comment thereto that “An ac- 
tivity may be ultrahazardous because of the in- 
strumentality which is used in carrying it on, the 
nature of the subject matter with which it deals 
or the condition which it creates. Thus, aviation 
in its present stage of development is ultrahazard- 
ous * * *°1° With certain exceptions? Sec- 
tion 519 declares that “one who carries on an ultra- 
hazardous activity is liable to another whose 
person, land or chattels the actor should recognize 
as likely to be harmed by the unpreventable mis- 
carriage of the activity for harm resulting thereto 
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from that which makes the activity ultrahazard- 
ous, although the utmost care is exercised to pre- 
vent the harm.” 

The common-law origin of the principles above 
quoted may be traced back to the famous English 
case of Rylands v. Fletcher.” The rule of this case 
has been generally followed and somewhat extend- 
ed in England. Although the doctrine of this 
case has been rejected by name in an apparent 
majority of the many American courts in which it 
has been considered, a substantial minority have 
accepted it, and many courts apply the principle 
and reach the result thereof without recognizing 
the doctrine under the case name. 

One of the most recent authoritative summaries 
of the application of the doctrine of absolute lia- 
bility, appearing in a law review article by Wil- 
liam L. Prosser, entitled “Nuisance Without 
Fault”, is quoted as follows: “The catalogue of 
the situations to which the doctrine has been 
applied, both in England and in America, is a 
long one. It covers a large group of dangerous 
things, likely to escape and cause serious harm, 
which the defendant keeps or maintains; water 
stored in quantity, gas, electricity, inflammable 
liquids, explosives, sewage and filth, piles of debris 
likely to slide, poisonous vegetation, dangerous 
chemicals, and even snow accumulated on the de- 
fendant’s roof, or a caravan of gypsies harbored 
on his land. In addition, it has been applied to 
activities recognized as extremely dangerous to 
persons or property in the vicinity, such as blast- 
ing, drilling oil wells, driving along the highway 
vehicles which are too heavy or which give off 
sparks, operating a coke oven which emits fumes, 
running a highly dangerous amusement contriv- 
ance, or pile-driving which causes excessive vibra- 
tion. Undoubtedly, in the United States, many 
other activities which have been dealt with as 
nuisances are within the rule of Rylands v. 
Fletcher as the true basis of liability.” ” 

It is considered that the doctrine of absolute 
liability as enunciated in the Restatement of the 
Law of Torts and generally applied, either under 
the name of the doctrine of Rylands v. Fletcher or 
without reference thereto under some other classi- 
fication, such as “nuisance”, would very likely be 
followed by a substantial number of the courts of 
the States in cases of damage or injury caused by 
experimentation in rain-making and the seeding 
of hurricanes. The circumstances and results of 
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such experimentation appear to meet quite clearly 
the requirements for application of the doctrine 
and to fit perfectly the principles enunciated by 
those courts which have already adopted the rule 
as applied to other types of ultrahazardous activi- 
ties. Also, the case of Rylands v. Fletcher itself 
involved injury caused by the non-negligent escape 
of water after the defendant had attempted to 
exercise control over it; and since water in some 
form is involved in the experimentation in ques- 
tion, an analogy there is reasonably clear. In ad- 
dition, it is noted that in all reported cases dealing 
with the dusting of crops from aircraft, if the dust 
drifted or was blown so as to injure the crops of 
other landowners, the courts have had no hesita- 
tion in imposing absolute liability. This appears 
to be a highly persuasive analogy from the factual 
standpoint. 

The conclusion that judges would evolve or ap- 
ply some theory holding the Navy and the Govern- 
ment liable even in the absence of negligence * is 
also reinforced by the fact that substantially all 
legislatures and legislative draftsmen who have 
devoted serious study to the problem for the pur- 
pose of enacting statutory control have concluded 
in favor of imposing absolute liability in the case 
of damage caused by the dropping of anything 
from aircraft in flight.” 


1 United States v. Causby, 328 U. S. 256 (1946). 

244 Stat. 568, 49 U. S. C. §§ 171 et seq. (1940). 

352 Stat. 973, 49 U. S. C. §§ 401 et seq. (1940). 

*E. g., North Carolina Gen. Stats. § 63-11 (1943). 

5 United States v. Causby, 328 U. S. 256, 260-261 (1946). 

6 Id. at 266. 

TId. at 264. 

8Td. at 265. 

®Td. at 266. 

Jd. at 265. 

"Jd. at 262. 

12 62 Stat. 869-1009, 28 U.S. C. §§ 1291, 1346, 1402, 1504, 2110, 
2401, 2402, 2411, 2412, 2671, 2680. 

328 U. S. C. § 1346 (G). 

14 Thid. 

1% Sections 2672 and 1346 (b) of Title 28, U. S. C., cited supra 
note 12, provide that only those negligent or wrongful acts or 
omissions of an employee of the Government which occur “within 
the scope of his office or employment” shall be cognizable under 
the Act. Section 2671 defines “acting within the scope of his 
office or employment,” as applied to members of the military or 
naval forces of the United States, as “acting in line of duty.” 

16 Uniform Aeronautics Act, 11 U. L. A. 

1 Section 5 of the Act specifically provided that “An aeronaut 
who is not the owner or lessee shall be liable only for the conse- 
quences of his own negligence”. Where state statutes are enacted 
to this effect, therefore, the pilots, crews and scientists engaged 
in rain-making and hurricane-seeding experiments would not incur 
personal liability for damage caused through nonnegligent opera- 
tion. For an extension of this result to the common-law doctrine 
of absolute liability for ultrahazardous activities, see note 22 
infra. 





% Uniform Aeronautics Act, § 5, 11 U. L. A. Several states 
which have adopted the Uniform State Law for Aeronautics in 
general, however, have either modified this provision for absolute 
liability or have eliminated mention of it altogether. Utah, which 
adopted the Act in 1923, repealed Section 5 thereof in 1939. Laws 
of 1939, Ch. 12 Maryland also repealed Section 5, and enacted in 
its stead a provision raising a rebuttable presumption of negli- 
gence on the part of an aircraft owner to render him prima facie 
liable for such damage. Maryland, Code Ann. (1939) Art. 1A, 
§ 5 (L. 1987, c. 528). Georgia, Code (1985) § 11-105. Three 
other states expressly provide that injuries to persons and damage 
to property on the ground are to be determined by the law appli- 
eable to torts on land. Arkansas, L. 1941, Act, 457; Idaho, Code 
Ann. (1932) § 21-105; Penna., Stat. Ann. (Purdon, Supp. 1940) 
T. 2, § 1469. Arizona expressly predicates such liability upon 
“negligence.” Arizona, Code Ann, (1939) § 48-111. 

# This conclusion—so far as aviation as a means of transport 
is concerned—may be considered open to challenge. Thus in 
the Annual Report of the American Bar Association’s Committee 
on Aeronautical Law, as reported in 14 Journal of Air Law 
and Commerce at 485 (Autumn, 1947) is found the following 
challenge thereto: “In the light ‘of the appalling automobile 
accident record of the past two years and of the resurgence of 
serious railroad wrecks, the committee can find no justification 
for a rule of law which singles out aviation as the sole trans- 
portation medium which yet remains an ultra-hazardous ac- 
tivity. * * *. Notwithstanding * * * spectacular’ ac- 
cidents which have resulted in uearings before Congressional 
Committees and the appointment by the President of a Special 
Board of Inquiry on Air Safety, aviation has reached a point 
where it can no longer be said that flight in aircraft of standard 
types is an ultra-hazardous undertaking.” 

See also Edward C. Sweeney’s comment, in his Report to the 
Civil Aeronautics Board (1941), p. 48 et seq.: “Since aviation 
has become an accepted and essential mode of transportation 
and is rapidly becoming as much a matter of common usage as 
the railroad and automobile, it seems doubtful whether civil 
aviation in 1941 may be characterized as ultra-hazardous under 
the common law, pursuant to the standards recognized by the 
Institute, without, at the same time, so classifying the railroad, 
the truck and the private automobile. 

“Aircraft accidents to persons not on airports are like railroad 
accidents to persons on property alongside of, but not upon, 
their right-of-way. As to persons (even trespassers) on such 
property, whether public or private, the railroads owe a clear 
duty to keep their trains within the limits of their own right-of- 
way. However, the railroads’ liability to such persons and to 
persons on public and private crossings who are injured by 
things falling or being thrown from passing trains is generally 
based upon the principle of negligence. Similarly, when an auto- 
mobile leaves the highway, and injures persons on adjoining 
sidewalks and outside the right-of-way, the liability of a motorist 
is predicated upon negligence, aided by the rule of res ipsa 
loquitur. Sparks from engines occasionally set fire to property 
adjoining railroad rights-of-way and this class of injury has 
been singled out for special treatment by a number of states 
which, by statute, impose liability irrespective of negligence for 
damage caused by fires coming from railroad engines. 

“From this résumé of law it appears that in a somewhat 
similar situation the courts have not found it necessary to char- 
acterize other modern mechanical vehicles as ultra-hazardous 
instrumentalities in order to consistently render judgments in 
favor of persons who are injured by such vehicles at a time 
when they are not participating in any way in the particular 
mode of travel. Following this precedent the courts appear to 
be reaching this same result in actions brought by persons on 
the ground injured by aircraft and doing so without expressly 
characterizing aviation as ‘ultra-hazardous.’ ”’ 

Regardless of the final outcome of the challenge to the classi- 
fication of aviation as a means of transportation as an “ultra- 
hazardous” activity, there can be little question that aviation 
as a vehicle for experimentation in rain-making and hurricane- 
seeding would be considered an ‘“‘ultrahazardous” activity espe- 
cially at the present stage of its development. In any event, 
the ultimate outcome as to liability would not be affected, as 
explained infra. 
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* The only exception here relevant is that expressed in § 521 of 
the Restatement of the Law of Torts as follows: The rule 
* * * [of absolute liability for damage or injury caused 
through the conduct of ultra-hazardous activity] does not apply 
if the activity is carried on in pursuance of a public duty imposed 
upon the actor as a public officer or employee * * *” In the 
comment upon the rule so stated, it is said: “A public official a 
part of whose duties is to make or store high explusives in large 
quantities is not subject to the absolute liability imposed by the 
rule * * * ‘Therefore, he is not liable unless he is negligent 
* %* * On the other hand, he is liable if he negligently fails to 
exercise in these particulars that care which the highly dangerous 
character of the matter of which he has the custody requires him 
to exercise.” 

2 L. R. 1 Ex. 265 (1866), af’d, L. R. 3 H. L. 330 (1868). 

2 Prosser, Nuisunce Without Fuult, 20 Tex. L. Rev., 399-422 
(1942). 

% The reports contain many illustrations of the reasoning ap- 
plied by the courts in cases of this sort. £.g.: “If * * * 
common experience requires the * * * conclusion * * * 
that no matter how perfectly constructed or how carefully man- 
aged an aeroplane may be, it may still fall, then the man who takes 
it over another’s land and kills his cow or knocks off his chimney, 
has committed an inexcusable trespass. It must be kept in mind 
that when damage occurs in such a case, one or the other party 


has to stand it, and no reason readily suggests itself why it should © 


not be the one who has brought about the chance occurrence 

* * * ‘To hold that the defendant here is absolved from 
liability, because he was himself free from negligence, is to hazard 
all the chimneys in the land, as well as livestock on the farms and 
even the people in their homes. The other alternative seems by 
far the more reasonable, namely: Such chance as there may be 
that a properly equipped and well-handled aeroplane may still 
crash upon and injure private property, shall be borne by him 
who takes the machine aloft.” Rochester Gas and Electric Corp. 
v. Dunlop, 148 Misc. 849, 266 N. Y. S. 469, 1933 U. S. Av. R. 511, 
514-515 (1933). The Missouri Supreme Court, in holding a 
statute rendering railroads absolutely liable for fires caused by 





ROVISIONS for pleading the offense of 
“Unauthorized Absence” are set forth in Sec. 
74 of Naval Courts and Boards. The wording of 
the section as it now stands is the result of a 
change to Naval Courts and Boards accomplished 
in November 1947, at which time the long standing 
charges of “Absence Over Leave” and “Absence 
Without Leave” were modified to the single inclu- 
sive charge of “Unauthorized Absence.” 

Three essential elements are required for pre- 
ferring charges or specifications under this section, 
which derives its authority from Art. 8 AGN, para. 
19. These elements are: 

(1) Absence from station and duty (C. M. O. 

2, 1930, 11) 

(2) Absence from the naval service (C. M. O. 1, 

1943, 25) 





their engines to be constitutional, said: “* * * because the 
owner was entirely innocent, in the premises, of any negligence.— 
it was detefmined by the legislature that, when one of two inno- 
cent parties must suffer, the one who operated the dangerous 
agency should suffer the loss.” Matthews v. St. Louis & 8. F. R. 
Co., 121 Mo. 298, 24 S. W. 591, 25 L. R. A. 161, 168 (1894), afd 
165 U. 8. 1. « 

** Although the constitutionality of Section 5 of the Uniform 
State Law for Aeronautics of 1922 has never been directly liti- 
gated, there appears to be little doubt that its imposition of abso- 
lute liability would be held to be constitutional. State statutes 
imposing absolute liability under other circumstances have been 
held not to contravene the due process clause of the Fourteenth 
Amendment of the United States Constitution. N. Y. Central R. 
R. Co. v. White, 243 U. S. 188 (1917) (workmen’s compensation 
law) ; Arizona Employers Liability Cases, 250 U. 8S. 400 (1919) 
(workmen’s compensation law) ; St. Louis € 8. F. R. Co. v. Mat- 
thews, 165 U. S. 1 (1897) (law imposing absolute liability on rail- 
roads for fires started by locomotives) ; Jones v. Brim, 165 U. S. 
180 (1897) (law imposing absolute liability upon persons driving 
herds of animals along highways for damage done thereby) ; Chi- 
cago, R. I. & P. R. Co. v. Zernecke, 183 U. S. 582 (1902) (law 
imposing absolute liability upon carriers for injury sustained by 
passengers). In Jones v. Brim, supra, the Court also held the 
statute imposing absolute liability not to be a denial of equal 
protection of the laws as guaranteed by the Fourteenth Amend- 
ment. This should. certainly hold as well for Section 5 of the 
Uniform Aeronautics Act, as the classification of persons upon 
whom liability is imposed appears reasonable. Further, the fact 
that state statutes imposing absolute liability upon the owners of 
aircraft also affect interstate commerce is clearly no ground for 
determining them to be unconstitutional, in the absence of dis- 
crimination between interstate and intrastate traffic. This ques- 
tion has never been directly litigated in connection with Section 5 
of the Uniform Aeronautics Act, but the principle is well estab- 
lished by analogy. South Carolina State Highway Department v. 
Barnwell Bros., Inc., 303 U. S. 177, (1938) ; Davis v. 0. C. C. & 
St. Louis R., 217 U. S. 157 (1910). 


UNAUTHORIZED ABSENCE— 
FROM STATION AND DUTY 


By LCDR George H. Rood, USN 


(3) Absence without proper authority (C. M. O. 
3, 1981, 17) 

The elements of absence from station and duty 
and without proper authority are adequately dis- 
cussed in Naval Courts and Boards and applicable 
C. M. O.’s. It is not intended to make any spe- 
cific comment on these requirements at this time. 
What is intended is to make a few brief comments 
on unauthorized absences from station and duty 
which are not, however, absences from the limits of 
naval jurisdiction. 

Comments from readers indicate that convening 
authorities and courts martial still are experi- 
encing difficulty with absence charges that do not 
involve the absence of the offender from naval 
jurisdiction. These problems occur when, during 
the course of an investigation or trial, it is devel- 
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oped that an accused may have been missing 
from his duty station, but nevertheless he still was 
within a navalcommand. One of the most readily 
recognized situations of this type is that wherein 
an individual, having been granted authorized 
leave to expire on board his own ship or station at 
a designated hour, turns in at that time, instead, 
to a naval command a considerable distance away. 
By such physical presence at a distant place it is 
apparent that he will not be on hand at his own 
duty station at the required time. 

This type of offense was prevalent during the 
war when personnel accounting was a difficult 
matter in huge commands, such as receiving sta- 
tions responsible for processing large drafts of 
men. Absence charges preferred against of- 
fenders often ran into rough weather under the 
provisions of Sec. 75 as it stood before the 1947 
change. That change incorporated some explan- 
atory material on absences “not from the naval 
service”, two pertinent paragraphs reading as 
follows: 


“Where an offense has been preferred under 
the charge, unauthorized absence, and the prose- 
cution fails to prove an absence from naval 
jurisdiction, the other elements of the offense 
having been proved, the court should, by way of 
exception and substitution, find the accused 
guilty of conduct to the prejudice of good order 
and discipline as a lesser included offense. 

“Every unauthorized absence of persons in 
the naval service from regular duty, where ab- 
sence from the naval service is not involved, may 
be preferred under the charge, conduct to the 
prejudice of good order and discipline”. 


This explanatory matter was the first recogni- 
tion in Naval Courts and Boards that an inde- 
pendent charge is available for offenses not con- 
taining the element of absence from naval service. 
An earlier precedent on this point had been es- 
tablished when an accused was convicted on a 
single specification under the charge of “Absence 
from Station and Duty Without Leave”. (C. 
M. O. 3, 1943, 16.) There was no allegation that 
the accused was absent “from the U. S. naval serv- 
ice”. The court found the specification not in due 
form or technically correct and returned it to the 
convening authority. However, the convening 
authority replied that the words “from the naval 
service” had purposely been eliminated for the 
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accused actually had not been outside a naval 
jurisdiction during his unauthorized absence. 
The trial was conducted with no change in the 
specification. During the course of the trial, 
however, the accused changed his plea to guilty. 
In the Office of the Judge Advocate General it 
was held that the specification under the charge 
was defective, and it was flatly stated that the 
specification “ought to have been pleaded under 
the general charge of ‘Conduct to the Prejudice 
of Good Order and Discipline.’ ” 

A conviction of unauthorized absence will not 
stand when the essential element of absence from 
naval jurisdiction is not proved. In C. M. O. 
4, 1946, 117, an accused was convicted by general 
court martial of “Absence from station and duty 
after leave had expired”, as a lesser included of- 
fense of “Desertion in time of war”. A prima 
facie case was established by the prosecution by 
introducing service records showing that accused 
was absent over leave from an Infantry Battalion 
for 49 days. In his own behalf accused testified 
that the period of his alleged absence he slept on 
the base every night, ate his meals in the mess hall 
and was on working parties during the day. 
There was corroborating information that accused 
had been seen in the barracks where he claimed he 
had slept, that he performed police work and was a 
member of working parties. The conviction was 
set aside in the office of the Judge Advocate Gen- 
eral, in an opinion which said in part, “Un- 
authorized absence from naval jurisdiction is an 
essential element of the offense here alleged. If 
the accused did not leave naval jurisdiction at 
any time during his absence from his battalion, he 
was not absent from the United States naval serv- 
ice as charged, even though he was not present 
and mustering with the particular unit to which 
he was attached. * * * During the period of 
the alleged absence the accused could have been 
within naval jurisdiction all the time, although he 
may have been hiding out from his own unit. 
* * * Under the circumstances of this case, 
the evidence to show absence from the naval serv- 
ice, an essential element of the offense, was not 
sufficient”. The findings and sentence were set 
aside. 

This is still law. However, it follows that an 
even more reduced finding of “Conduct to the 
prejudice of good order and discipline” would 
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have been more effective, as was stated in C. M. O. 
3, 1943, 16, discussed above. 

Section 74 as now modified, still leaves some- 
thing to be desired by those not entirely familiar 
with legal procedure. After explaining that there 
are unauthorized absences which may be referred 
under the charge “Conduct to the Prejudice of 
Good Order and Discipline”, Sec. 74 deals with 
lesser included offenses of “Unauthorized Ab- 
sence”. This paragraph reads: “Lesser included 
offense : For the attempt and for cases of unauthor- 
ized absence from regular duty not involving ab- 
sence from the naval service, conduct to the 
prejudice of good order and discipline”. 

This might be construed to indicate that a 
convening authority is expected to charge “Un- 
authorized absence”, with the expectation that a 
court martial will find a lesser included offense 
of “Conduct to the prejudice of good order and 
discipline”, if the essential element of absence 
“from the naval service” is not supplied. How- 
ever, a properly timed objection to this charge 
could forestall such procedure. 

Support for this line of reasoning is the fact 
that there are no sample specifications now con- 
tained under Sec. 98 of Naval Courts and Boards, 
the “Conduct to the Prejudice of Good Order and 
Discipline” section, which deals with unauthor- 
ized absence from station and duty. Furthermore, 
the modified sample specifications contained under 
Sec. 74 do not have a specification of this type. 

Nevertheless, this lack of sample specifications 
does not override the implication that it was the 
purpose of the change to provide authority for a 
resort by pleaders to the general charge of “Con- 
duct to the Prejudice of Good Order and Disci- 
pline”, thus establishing that there is no necessity 
of preferring charges of a higher degree which 
would leave to the mechanics of procedure a 
method of arriving at the proper conviction of a 
lesser included offense. 

It is submitted that this procedure is trouble- 
some from the pleading standpoint only in general 
courts-martial cases which require the preferring 
of charges. In summary and deck courts martial, 
an “Unauthorized Absence” specification with no 
allegation of absence from the naval service is 
admissible, and a failure to deal with this matter 
properly would be a lack of understanding of 
Naval Courts and Boards. It might be added that 
the sample specification for a deck court martial 
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contained in Sec. 693 of Naval Courts and Boards 
long has stood as authority, and there is no alle- 
gation of absence from the naval service contained. 
init. This less formal method of pleading is con- 
doned with the footnote remark that “in every case 
the convening authority should take care to see 
that the statement of facts of the alleged offense, as 
set forth therein, actually constitutes a legal 
offense, and that the offense is ‘set forth clearly and 
explicitly, and is not left to be implied.” 
Accordingly it is to be surmised that the punish- 
able offense is primarily “absence from station and 
duty” with the additional allegation of “from the 
naval service” merely qualifying the proper charge 
under which the specification should be preferred. 
As an aid to pleaders the following specification 
is set forth for use under the charge “Conduct to 
the Prejudice of Good Order and Discipline”. It 
is not intended to be an answer to all absence situ- 
ations not involving absence from the naval service, 
but it may serve as a guide: 
“* * *, having, while so serving on board the 
U.S. S. , been granted leave of absence 
from his station and duty on board said ship, 
to which he had been regularly assigned, said 
leave to expire on November 22, 19—, did fail 
to return to his station and duty as aforesaid 
upon the expiration of said leave, and did remain 
absent from his station and duty, without leave 
from proper authority, for a period of about 
two days”. 





In addition to the offense as set forth, aggra- 
vating circumstances, where necessary, may be 
included. For instance, where a man is returned 


. under guard: 


“At the expiration of which he was delivered to 
United States naval authority at _.--_- ptobinslel x 


Also, for missing ship: 

“And he, the said F , as a result of said 

absence, missed said ship when she sailed on 

November 23, 19—”. 

It should be pointed out that there are perti- 
nent Bureau of Naval Personnel directives ap- 
plicable to the return of men to their own com- 
mands. These directives are properly a matter 
of defense, but cognizance of proper compliance 
also should be taken by the court. The most re- 
cent definitive policy may be found in BuPers 
Circular Letter 105-48, contained in the January 
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to June 1948 cumulative edition. 

When an absentee reports in or surrenders at 
a station other than his own, Navy department in- 
structions require the commanding officer to fol- 
low a prescribed procedure in order that there 
may be a prompt disposition of the case. This 
return to naval jurisdiction presupposes that com- 
petent authority has knowledge of the presence 
and true status of the offender and thereafter ex- 
ercises control over him. It is not the act of the 
absentee which changed his status of absence with- 
out leave, but the act of competent authority 
which: exercises control over him. C. M. O. 7, 
1946, 239. 

Length of absence is not so important as the ab- 
sence itself. Once a man turns himself in to naval 
jurisdiction he no longer is a free agent and such 
return eliminates the element of general intent 
in the absence offense. 

As a matter of historical interest it might be 
pointed out that the committee studies for the 
proposed Uniform Code of Military Justice took 





§ peireerma who review summary courts mar- 
tial in the Office of the Judge Advocate Gen- 
eral frequently note errors in the action taken by 
reviewing authorities upon the record of proceed- 
ings. It is often necessary to return records for 
correction of these errors and this involves addi- 
tional handling which in turn increases the risk of 
misplacing or losing records. The resulting de- 
lay occasioned by the necessity to correct the errors 
may result in an accused serving an illegal 
sentence. 

This article is presented in hope that it may 
obviate some of the errors contained in the en- 
dorsements of reviewing authorities placed on the 
records of summary courts martial. It is limited 
in its scope to endorsements that either approve 
or disapprove the proceedings, findings and sen- 
tences of summary courts martial. The following 
points are herein discussed : 

1. The endorsement in general. 





note of this type of absence problem. In the 
initial committee report compilation by the Of- 
fice of the Secretary of Defense it was pointed out 
that the present Articles for the Government of 
the Navy “do not make it an offense of absence 
without leave to fail to repair at the fixed time 
to the properly appointed place of duty. Such an 
offense is now punishable under Art. 22 (a).” 

Accordingly, a change in the proposed code has 
been made, which reads as follows: 


“Arr. 86. Absence without leave. 
“Any person subject to this code who, with- 
out proper authority— 
“(1) fails to go to his appointed place of duty 
at the time prescribed ; or 
“(2) goes from that place; or 
“(3) absents himself or remains absent from 
his unit, organization, or other place of 
duty at which he is required to be at 
the time prescribed ; 
shall be punished as a court martial may direct.” 


ENDORSEMENTS 
ON SUMMARY COURTS 


By LTJG D. W. Douglass, USN 


2. Endorsements on records in which the ac- 
cused has been acquitted, or found not guilty 
on any specification preferred. 

3. Endorsements on records in which the ac- 
cused has been convicted. 


The Endorsement in General 


A reviewing authority is defined by Naval 
Courts and Boards, Section 471 as being any officer 
to whom the proceedings of a court martial are 
regularly submitted for review in accordance with 
the law. In the case of summary courts martial 
the record of proceedings must be acted upon, be- 
fore forwarded to the Office of the Judge Advocate 
General, by the convening authority of the court 
and by the immediate superior in command of the 
convening authority, except where the convening 
authority is the senior officer present.1 In the 
latter case only the action of the convening author- 
ity as senior officer present is required, the conven- 
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ing authority signing his action as senior officer 
present in addition to signing as convening author- 
ity.2. The reviewing power of a court martial is 
vested in the office and not in the person. There- 
fore, a successor in office, whether temporary or 
permanent, to either the convening authority or 
the immediate superior in command of the con- 
vening authority, may act upon the record of a 
court martial when his predecessor in office has 
been relieved or is absent.‘ 

It is the duty of a reviewing authority to review 
summary courts martial which terminate either 
in acquittal or in conviction and to write an en- 
dorsement upon each record.’ In fact, the pro- 
ceedings, findings and sentence of a summary court 
martial resulting in a conviction have no legal 
effect until approved by the convening authority 
and, where he is not also the senior officer present, 
by his immediate superior in command.’ Also, 
in the case of an acquittal or where the sentence 
has been disapproved by the convening authority, 
the record must be submitted to subsequent re- 
viewing authorities in the same manner as though 
a sentence requiring action still remained.’ 

The action of the convening authority and, if 
he is not the senior officer present, the action of his 
immediate superior in command, must contain 
the date the action upon the record was taken.’ 
The date of the convening authority’s action upon 
the record, when he is not the senior officer pres- 
ent, is necessary because he is required by law 
to take action before the immediate superior in 
command.’ The major reason for dating the 
action taken by the immediate superior in com- 
mand, or by the convening authority if he is the 
senior officer present, is that the sentence of a 
summary court martial cannot be carried into exe- 
cution until the date it is approved by the highest 
reviewing authority required by law to approve 
it.° It is noted also that the date of the convening 
authority’s action and the date of the action taken 
by the immediate superior in command should be 
set forth in the endorsement because Naval Courts 
and Boards, Section 685 (91) requires the dates 
thereof to be taken from the record and entered 
in the ship’s log and upon the service record of 
the accused, except in the case of an acquittal. 

In taking action upon the record, both the con- 
vening authority and the immediate superior in 
command, and the convening authority if acting 
ing his rank and the title of the office from which 
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he gets his authority to act, in order to show that 
he is legally empowered to take the action shown 
in the record ‘Also, the immediate superior in 
command, and the convening authority if acting 
in the capacity of senior officer present, should 
indicate in their endorsements in what capacity 
they are acting upon the record.” The conven- 
ing authority should sign the endorsement to the 
record with the same title used in preferring the 
specifications, unless he is also acting in the ca- 
pacity of senior officer present; in which case he 
should add to his title the fact that he is acting 
as the senior officer present.* The convening au- 
thority can in no case sign as immediate superior 
in command for the reason that the record would 
be incomplete. It then would not fulfill the re- 
quirements of Article 30 of Articles for the Gov- 
ernment of the Navy, the purpose of which is to 
obtain two reviews of the records of summary 
courts martial, whenever possible, before the sen- 
tence is carried into effect. The only exception” 
made is when the convening authority is also the 
senior officer present, in which case it is imprac- 
tical to secure an additional review by an officer 
senior to the convening authority." Likewise, 
the immediate superior in command should not 
sign the endorsement as the senior officer present.® 

An endorsement by a reviewing authority act- 
ing in the capacity of immediate superior in com- 
mand should contain the words “as mitigated”, if 
the sentence was in fact mitigated by the conven- 
ing authority in his action on the record. Where 
the convening authority has mitigated the sen- 
tence imposed by the court, the action of the im- 
mediate superior in command is limited to the 
sentence as mitigated. He cannot disapprove the 
mitigation of the convening authority and thus 
restore the original sentence. Therefore, the 
omission by the immediate superior in command 
of the words “as mitigated” in approving a sen- 
tence which has been mitigated by the convening 
authority, does not have the effect of restoring 
the original sentence.** However, if the sentence 
was not mitigated by the convening authority such 
words need not be included in the approval by the 
immediate superior in command. 

There have been several instances of cases re- 
ceived in the Office of the Judge Advocate General, 
in which the persons sentenced were not the same 
persons arraigned; or the reviewing authority’s 
endorsement mitigated the sentence of a different 
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person than the one tried or sentenced. These 
errors were caused by the intermingling of the 
records of proceedings of two or more trials. For 
this reason a reviewing authority should include 
in his action on the record the name and rate of the 
person upon whose court-martial record he is 
acting" Naval Courts and Boards, Section 683 
(85) and 684 (90) give the correct forms to be used. 

In any summary court martial where the sen- 
tence involves a bad conduct discharge, the con- 
vening authority should include a synopsis of the 
accused’s conduct in his action upon the record. 
This synopsis should list the offenses committed 
by the accused during his current enlistment or 
current extension, and should not be limited to 
only those offenses for which the accused has been 
previously convicted. In fact, offenses for which 
mast punishment has been imposed are properly 
the subject of comment here. It is also proper 
to include in the synopsis entries in the service 
record which pertain to the good conduct of the 
accused since the purpose of the synopsis is to pre- 
sent the conduct of the accused, rather than just 
the bad conduct. Although not required, a 
synopsis of conduct may properly be included in 
the convening authority’s action upon cases other 
than those involving a bad conduct discharge.** 

Whenever an accused is serving in confinement 
under a previous sentence, for another offense, at 
the time of the approval by the reviewing authori- 
ties, the convening authority (or if he fails to do 
so, the immediate superior in command) should 
state in his action on the record that the period of 
confinement presently imposed is not to take effect 
until the former sentence of confinement has been 
served. Also, if a discharge has been adjudged in 
the first sentence only, the action on the record of 
the second case should direct that the discharge 
be withheld until the second sentence has been 
served.” 

Reviewing authorities should not direct that a 
sentence run concurrently with a sentence previ- 
ously imposed for another offense. They should 
instead remit or mitigate the sentence adjudged in 
the second case.” 


Acquittals 


Reviewing authorities, by section 47214 of Naval 
Courts and Boards, are not to take any action 
which purports to approve or disapprove an ac- 
quittal, or a finding of not guilty or not proved. 





Such action would be a contravention of the clearly 
expressed policy of the Navy Department, as in 
CMO 2, 1939, 136.7 The acquittal is a complete 
bar to a second trial for the same offense regardless 
of the reviewing authority’s action,” and therefore 
neither approval or disapproval could have any 
effect. A reviewing authority may, however, in 
his action on the record, state that he does not 
concur in the finding of the court and give his 
reason on therefore.** Although Naval Courts and 
Boards, Section 683 (85) variation 3, indicates 
that an acquittal can be approved, such a view 
has been negatived by the above cited CMO’s. 

Although the law expressed by Naval Courts 
and Boards and Court Martial Orders makes it 
clear that reviewing authorities are not to approve 
or disapprove an acquittal or a finding of not 
guilty or not proved, there is some conjecture as 
to the proper course to follow as concerns approv- 
ing or disapproving the proceedings in a case that 
has resulted in an acquittal or a finding of not 
guilty or not proved on a specification. Naval 
Courts and Boards, Sections 473 and 478 say that 
the reviewing authority should disapprove the pro- 
ceedings in any case where the court is without 
jurisdiction or the specifications are fatally defec- 
tive. However, it is said in Section 47214, supra, 
which specifies the action to be followed in cases 
of acquittals, that “where the case is deemed to be 
illegal because of a jurisdictional defect or a fa- 
tally defective specification, the reviewing auther- 
ity shall so state in his action upon the record for 
consideration of the Secretary of the Navy, who is 
empowered to set aside the entire proceedings”. 
This same view is expressed in CMO’s 3, 1943, 42 
and 2, 1939, 136, swpra. However, in CMO’s 5, 
1948, 158 and 1, 1940, 7 where the convening au- 
thorities approved the proceedings and either ap- 
proved or disapproved the acquittals there was no 
comment made as to the effect of this on the pro- 
ceedings which indicates that a reviewing author- 
ity can approve the proceedings of a specification 
of which the accused has been acquitted. It is 
stated in CMO’s 2, 1941, 245 and 2, 1939, 136, supra, 
in which no reference was made by the reviewing 
authorities either approving or disapproving the 
proceedings, that neither an approval or disap- 
proval be placed on the record of cases resulting 
in an acquittal. 

The conclusion of the writer, drawn from the 
above citations, as to whether the reviewing au- 
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thorities should place on the record either an ap- 
proval or disapproval of the proceedings in the 
vase of an acquittal on any specification is: 

(1) Neither an approval or disapproval of the 
proceedings on any specification of which the ac- 
cused has been acquitted should be placed in the 
endorsement. 

(2) If an approval of the proceedings on any 
such specification is put in the endorsement, no 
error has been committed. The reviewing au- 
thority could say instead “the proceedings are 
legal”. 

(3) A reviewing authority should not place a 
disapproval of the proceedings on any specifica- 
tion of which the accused has been acquitted. It 
has no legal effect and amounts to nothing more 
than an expression of disapprobation. Instead 
the reviewing authority may comment upon any 
procedural defect for the consideration of ihe Sec- 
retary of the Navy, who is empowered to set aside 
the entire proceedings if the error is fatal.™ 
Where an accused has been convicted on one speci- 
fication and acquitted on another, the endorsement 
could properly be, in substance, as follows: 

“The proceedings and finding on the first 
specification, and the sentence in the foregoing 

case of (accused’s name and rate), U.S. , 

are approved. The proceedings on the second 

specification, which resulted in an acquittal, 
are legal.” 


Courses of Action Open to Reviewing Authorities 
in Cases of Convictions 


The review of a conviction is actually an auto- 
matic appeal of that conviction to the reviewing 
authorities. It occurs even though the accused 
does not request or desire it. The endorsements 
resulting from the review of the conviction must 
reflect either the approval or disapproval of the 
reviewing authorities.” 

There are several courses of action that a re- 
viewing authority may follow in his action upon 
the record in a case which has resulted in a con- 
viction. First, he may approve the preceedings, 
finding(s), and sentence.** After approval by 
the highest reviewing authority required by law 
to take action the sentence may be executed. Sec- 
ond, he may disapprove the proceedings, find- 
ing(s) and sentence.” This might be done 
when the specification is fatally defective, or when 
there is no jurisdiction over the accused. If a 
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reviewing authority believes a specification to be 
fatally defective, he should not so state in his 
action and then approve the proceedings and find- 
ing on that specification. He should, instead, dis- 
approve the proceedings and finding on that 
specification; otherwise his action would be con- 
tradictory and would not affect the legality of 
the specification.* Third, he may approve the 
proceedings, and disapprove the finding(s) and 
sentence.” This may be done for example, in 
those cases in which the evidence presented is 
insufficient to support the conviction. In any 
case where the proceedings are legal the accused 
‘annot be brought to trial again for the same of- 
fense even though the sentence has been disap- 
proved, the reason being that the accused has been 
in jeopardy.*° Fourth, he may approve the pro- 
ceedings and finding(s), and disapprove the sen- 
tence.** One instance in which this might be 
done is when an illegal sentence has been adjudged 
by the court. 

A reviewing authority cannot, however, approve 
the proceedings and sentence and disapprove the 
findings on all of the specifications preferred since 
a finding of guilty is a necessary prerequisite to 
a sentence. A nullification of the findings on all 
of the specifications operates, as a matter of law, 


to deprive the sentence of all support.*? Neither ° 


can a reviewing authority disapprove the proceed- 
ings and approve the finding(s) and sentence be- 
‘ause if the proceedings were invalid it would not 
be possible to have a valid sentence. 

In any case in which a reviewing authority dis- 
approves the sentence, such disapproval has the 
effect of nullifying the sentence entirely and the 
reviewing authority should include in his endorse- 
ment a statement that the accused is to be restored 
to duty and released from arrest.* 

Since the words approval and disapproval are 
words of a special legal meaning, it can be con- 
cluded that care must be taken with their usage to 
insure that the result obtained is the one desired. 
If a reviewing authority desires to express. mere 
disapprobation in his endorsement, care should be 
taken not to use the term disapproved. 

1 NC&B See. 471; Cf. AGN art. 32. 

2>NC&B Sec. 687 (86) (87) (88) (90); AGN art. 32, supra; 
CMO 1, 1943, 33; 30, 1916, 6. 

3 NC&B Sec. 479; AGN art. 32, supra. 

* NC&B Sec. 479, supra ; Cf. CMO 7, 1947, 240. 

5 NCKB Sec. 469 ; AGN art. 32, supra. 


®CMO’s 1, 1944, 66; 1, 1944, 210; Cf. CMO 1, 1943, 33, supra. 
™NC&B Sec. 683 (85) ; Cf. CMO 2, 1939, 136. 
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S NC&B Secs. 469, supra; 683, supra; 684, supra; 685 (91); 
CMO’s 1, 1944, 210, supra; 2, 1939, 292; 2, 1935, 10. 

* Cf. NC&B Secs. 475; 683 (85) (86); 684 (87) (88), supra; 
Cf. CMO’s 2, 1939, 292, supra ; 2, 1935, 7; and 2, 1935, 10, supra. 

10 NC&B Sec. 469, supra ; CMO 1, 1944, 210, supra. 

“4 NC&B Secs, 683, supra ; 684, supra ; CMO 30, 1916, 6, supra; 
Cf. CMO’s 2, 1939, 292, supra ; 2, 1935, 10, supra. 

2 NC&B Secs. 683 (86), supra; 684 (90), supra; CMO 30, 
1916, 6, supra. 

%CMO’s 1, 1943, 33, supra ; 2, 1935, 7, supra; 2, 1934, 5; 30, 
1916, 6, supra. 

4 Cf. CMO’s 5, 1934, 7; 2, 1934, 5, supra; 8, 1922, 16. 

15 CMO’s 1, 1941, 181; 4, 1934, 9. 

1% NC&B Secs. 475, supra; 684 (S88), supra; CMO’s 1, 1943, 
83; 1, 1941, 190 and 191. 
17 See CMO 1, 1941, 149. 
18 NC&B Sec. 683 (84), supra. 
1” NC&B Sec. 469, supra. 





HEN THE headlines scream MURDER, the 
usual question in everyone’s mind is “Who 
did it?” or “Will they be able to prove he did it?” 
No one ever bothers to think about who “they” are. 
Jurisdiction by somebody is assumed and the im- 
mediate cognizance of a competent tribunal is 
taken as mere routine by laymen and lawyers alike. 
Usually it is mere routine. But every once in 
a while, life turns up a case which contains more 
jurisdictional angles than a bar-examination ques- 
tion. Unexpected twists arise, and considerations 
which escape the first glance seem bent on turning 
a simple set of facts into a mass of complications. 
Such a situation was reported in the press a 
short time ago. On a little Pacific island which 
forms part of Makin atoll in the Gilbert group, a 
U. S. Coast Guard officer was found stabbed to 
death. He had been in command of a Loran sta- 
tion on the island, and a confession was soon re- 
ported obtained from one of the Coast Guard en- 
listed men attached to the command. There were 
only a dozen enlisted men on the island and a 
hundred natives. Unfortunate as the situation 
was, at least it seemed to offer no complications in 
arriving at a swift determination of justice. 
Quite the opposite proved true, however. The 
following step-by-step analysis of the problems in- 
volved may appear to labor some of the moré ob- 
vious rungs, but in the intereset of a complete 


20 NC&B Sec. 469, supra ; Cf. CMO 10, 1947, 341. 

1 Cf. CMO’s 5, 1948, 158; 2, 1941, 245; 1, 1940, 7. 

22 NC&B Sec. 408. 

73 NC&B Sec. 472 1/2; CMO 8, 1943, 42. 

24 NC&B Sec. 472 1/2; supra. 

* Cf. NC&B Sec. 469, supra; AGN art. 32, supra; Cf. CMO 1, 
1944, 66, supra. 

76 NC&B Secs. 683, supra ; 684, supra ; Cf. CMO 1, 1941, 46. 

27 NC&B Sec. 683 (85) variation 6, supra; Cf. CMO 141, 
1918, 17. 

23 CMO 1, 1941, 46, supra. 

2° Cf. NC&B Sec. 642 (66) variation 3. 

3° See NC&B Sec. 408, supra ; Cf. CMO 1, 1941, 50 and 171. 

3% NC&B Secs. 683 (85) variation 5, supra; 684 (89) varia- 
tion 2. 

32 CMO’s 5, 1947, 119 ; 1, 1942, 280. 

33 NC&B Secs. 683 (85) variation 5, supra; 684 (89) variation 
2; CMO’s 8, 1929, 3; 2, 1928, 9. 


A JURISDICTIONAL 


MERR Y-GO-ROUND 


By LCDR E. T. Kenny, USN 


picture, the entire 
presented. 

In the first place, the Gilbert Islands are British 
territory. That meant the exclusiveness of U. 8. 
jurisdiction wasn’t as unassailably clear as if the 
locus of the crime was, say, within one of the forty- 
eight states. The United States position, first set 
forth in the 1812 case of The Schooner Exchange 
v. McFadden (7 Cranch 116)———that “a sov- 
ereign is understood to cede a portion of his terri- 
torial jurisdiction * * * where he allows the 
troops of a foreign prince to pass through his 
dominions”————cannot be said to be universally 
accepted international law. Moreover, the Loran 
station in the Gilberts was not a military base in 
the usual sense of the word, but was more analo- 
gous to a private lease of land, entered into by the 
Commandant, 14th CG District and the Gilbertese 
natives, acting through the British Commissioner, 
There was no mention of jurisdiction in the lease. 
Fortunately, though, any involvement with the 
problem of jurisdiction of military forces under 
international law appeared needless in the instant 
case, since the question had previously been the 
subject of agreement between the United States 
and Great Britain. 

This agreement, called the United States of 
America (Visiting Forces) Act of 1942, was 
prompted by the number of U. S. military forces 
on British soil during the last war. It provided 
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that the United States service courts should have 
exclusive jurisdiction over the personnel of U. S. 
military and naval forces, whether on duty or off, 
and whether within their own quarters or without. 
The diplomatic notes embodying the Agreement 
are dated 27 July 1942, and are contained in our 
Executive Agreement Series, 355 (57 Stat. 1193), 
and in an Act of Parliament approved by the King 
(5 and 6 Geo. 6, c. 31). Parliament also made 
clear the extension of the Visiting Forces Act to, 
among others of the British colonies, the “Gilbert 
and Ellice Islands Colony”. (Statutory Rules 
and Orders 1942 No. 1576.) 

So, at this point it was indisputable that a 
United States service court would have exclusive 
jurisdiction over the murder of the Coast Guard 
officer. But by what service court would the de- 
fendant be tried? Clearly a U. S. Naval court- 
martial lacked jurisdiction, since the Coast Guard 
suspect was not amenable to the Articles for the 
Government of the Navy at the time of the crime. 
Executive Order 9666 of the President returned 
the Coast Guard to the Department of the Treas- 
ury as of January 1, 1946. (There were certain 
exceptions, not here applicable.) Furthermore 
the “time of war” in the Act of July 11, 1941 (14 
U.S. C. 1) which makes the Coast Guard “a part 
of the Navy subject to the orders of the Secretary 
of the Navy, in time of war” was terminated by a 
Joint Resolution of Congress on July 25, 1947. 
Thus, the U. S. service court with conceded exclu- 
sive jurisdiction of the crime would have to be a 
Coast Guard service court. That Coast Guard 
personnel were still “military and naval forces” 
within the contemplation of the Visiting Forces 
Act was a point easily disposed of. By statute (14 
U.S. C. 1) “the Coast Guard shall be a military 
service and constitute a branch of the land and 
naval forces at all times.” [Italics supplied. ] 

It only remained now to examine the statutory 
structure of the Coast Guard service courts, and 
it was here that the first real stumbling-block ap- 
peared in considering the disposition of the instant 
case. The accused, an enlisted man, under the 
laws in force for the Coast Guard at that time, 
could be punished only by “imprisonment on land 
for a period not to exceed one year”, should the 
murder be proved. (14 U.S.C. 143.) The same 
section limited the confinement of a commissioned 
officer of the Coast Guard to two years. Since 
this offense took place, Congress enacted into law 
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a new Title 14, U. S. C., revising and codifying 
the laws relating to the Coast Guard, changing 
some of the wording and section numbers of the 
citations used in this article. (Public Law 207, 
81st Congress, 1st Session. Approved August 4, 
1949.) However, the action of Congress effects no 
changes material to our discussion, since the law 
existing at the time an offense is committed is the 
law under which that offense must be punished. In 
consequence, the citations used herein reflect the 
language of the earlier, not the later, Title 14. 

Obviously, an offense of such gravity, if proven, 
calls for a punishment more severe than imprison- 
ment for the one year term provided under the 
earlier statute. Even the provision for five years 
confinement in the new Title 14 is nearly as in- 
adequate. 

This development—the lack of authority to im- 
pose a penalty fitting to the gravity of the offense— 
now brought the whole question back to its be- 
ginning. It was as if the Visiting Forces Act of 
1942 did not exist, since there was now no prac- 
tical reason to treat the accused as primarily a 
military offender. The situation boiled down to 
a case of one American citizen killing another in 
British territory. Here the well established prin- 
ciples of international law govern. A foreign 
country’s jurisdiction of a crime committed upon 
its territory, affecting the peace and good order 
of the community, is unarguable. Foreigners 
visiting a country are subject to the local law. 
In the case of the Gilbert Islands murder, there 
is no doubt that Great Britain had at least con- 
current jurisdiction of the crime. There is also 
little doubt that Great Britain would refrain from 
the exercise of that jurisdiction in favor of the 
United States if requested todo so. (The assump- 
tion being, of course, that the United States also 
had jurisdiction of the crime. But here, again, the 
fact was easier to assume than to prove.) 

Had an offense been committed which was a 
crime under the criminal statutes of the United 
States? Could the Coast Guard enlisted man be 
prosecuted in a U. S. District Court? A reading 
of Section 1111 of Title 18, U. S. Code, reveals that 
District Courts have jurisdiction of the crime of 
murder when committed “within the special mari- 
time and territorial jurisdiction of the United 
States”. The same qualifying words appear in 
Section 1112—Manslaughter. The definition of 
those words became, therefore, the next object of 
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study. Section 7 of Title 18, U. S. Code, is quoted 
in full: 

“The term ‘special maritime and territorial juris- 
diction of the United States’, as used in this title, 
includes: 

“(1) The high seas, any other waters within the 
admiralty and maritime jurisdiction of the United 
States and out of the jurisdiction of any particular 
State, and any vessel belonging in whole or in part 
to the United States or any citizen thereof, or to 
any corporation created by or under the laws of the 
United States, or of any State, Territory, District, 
or possession thereof, when such vessel is within 
the admiralty and maritime jurisdiction of the 
United States and out of the jurisdiction of any 
particular State. 

“(2) Any vessel registered, licensed, or enrolled 
under the laws of the United States, and being on a 
voyage upon the waters of any of the Great Lakes, 
or any of the waters connecting them, or upon the 
Saint Lawrence river where the same constitutes 
the International Boundary Line. 

“(3) Any lands reserved or acquired for the use 
of the United States, and under the exclusive or 
concurrent jurisdiction thereof, or any place pur- 
chased or otherwise acquired by the United States 
by consent of the legislature of the State in which 
the same shall be, for the erection of a fort, mag- 
azine, arsenal, dockyard, or other needful building. 

“(4) Any island, rock, or key containing de- 
posits of guano, which may, at the discretion of the 
President, be considered as appertaining to the 
United States.” 

Examining the facts of the Coast Guard case 
with an eye on Section 7, it was evident that no 
one of the four subdivisions offered a peg on which 
to hang an argument. Subdivision (3) merited a 
second look but only briefly. (Subdivision (4) 
proved interesting only because it showed that 
there are far fewer islands of the fourth category 
above than one would be led to believe from the ex- 
pressions of personnel stationed outside the con- 
tinental United States.) 

The conclusion, whether we like it or not, is 
that the statutes give to the United States District 
Courts no jurisdiction over an American citizen 
who commits murder or manslaughter in a foreign 
country. Thisisnotan oversight. The principle 
is a deliberately followed one. In conformity 
with the Anglo-American legal theory that crime 
is territorial, not personal, the criminal jurisdic- 


tion of the United States does not, as a general 
rule, extend to crime committed outside its juris- 
diction, whether by aliens or American citizens. 

There are certain exceptions. In the recent 
treason cases against Chandler, Best, and “Axis 
Sally”, the defendants were tried in the United 
States for crimes committed in foreign countries. 
These are not true exceptions to the general rule, 
however, since the Treason statute (18 U. S. C. 
2381) reads “Whoever * * * within the 
United States or elsewhere, is guilty of treason 
* * *” [Italics supplied. ] 

One case which is a true exception is United 
States v. Bowman, 260 U. S. 94 (1922). The Su- 
preme Court held that a conspiracy to defraud 
the United States by presenting false claims was 
properly within the jurisdiction of a U. S. Dis- 
trict Court, even though the crime was committed 
in a foreign country. The statute violated in the 
Bowman case was silent as to the locus of the 
crime, but the Supreme Court reasoned that a 
strict territorial limitation would negative the 
purpose of Congress in enacting the statute. 

With the point in mind that there are crimes 
committed outside the “special maritime and terri- 
torial.jurisdiction of the United States” which are 
nonetheless punishable under U. S. laws, the facts 
of the Coast Guard case in the Gilberts were re- 
examined with an eye on still another statute, 
Section 1114 of Title 18, enacted in 1934. En- 
titled “Protection of Officers and Employees of the 
United States”, Section 1114 lists U. S. marshals, 
persons in the service of the customs or of the 
internal revenue, etc., including “any officer or 
enlisted man of the Coast Guard”. It specifically 
provides that “Whoever kills (one of these officers 
or employees) while engaged in the performance 
of his official duties, or on account of the perform- 
ance of his official duties, shall be punished as 
provided under sections 1111 (MURDER) and 
1112 (MANSLAUGHTER) of this title”. It will 
be immediately noted that Section 1114 ties in 
with the Murder and Manslaughter sections only 
as regards punishment. Unlike those sections, it 
is completely silent as to the locus of the crime 
limiting jurisdiction. This silence may very well 
mean that a further exception exists to the general 
rule that U. S. criminal jurisdiction extends only 
to its territorial limits. Surely it is not ynreason- 
able to argue that Congress intended to punish 
in our own courts an American citizen killing 
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a U. S. marshal during the performance of the 
latter’s duty in a foreign country. 

So far as the writer can discover, no judicial 
interpretation of Section 1114 in this matter of 
extraterritorial effect has ever been made. Nor 
is it likely that the Gilbert Islands Coast Guard 
case will put the point to a definitive test. That 
unfortunate affair may come to a jurisdictional 
conclusion (or rather, non-conclusion) with the 
psychiatric report on the enlisted man suspect. 
Up to press time no decision had been made, but 
the procedure, following receipt of the psychiatric 
report, should it show the suspect to be insane, may 
be to close the case without prosecuting him for 
the offense. 


TESTIMONY, 
EVIDENCE, 
AND PROOF 


FEW MONTHS AGO we invited our readers 

to write and tell us what legal points they 
believed we should discuss and explain in future 
issues. One familiar thought was expressed in 
almost every reply to the invitation: “We’re glad 
to get a clear-cut explanation of any legal point, 
but be sure you continue to write in the English 
language. We'll quit reading the JourNAL if you 
fall back on that legal ‘lingo’.” 

Lawyers actually do speak English even in 
court. Very frequently, however, they too readily 
assume that their listeners know and apply to their 
words the same meaning they had intended. 
Those same listeners have heard—and used—such 
terms as “testimony”, “evidence” and “proof” 
hundreds of times, so the assumption seems 
reasonable. 

Not so reasonable, and not at all true, it seems. 
Analysis of the letters received definitely points 
out the need for distinguishing the meanings of 
these three common legal words, since confusion 
of terms is all that stands betwen some of the 
writers and the solution of their problems. 

Any naval officer—chaplain, medic, paymaster 
or even a lawyer—should be able to recognize on 
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brief acquaintance, and distinguish, “bitts”, “bol- 
lard” and “cleat”, “winch” and “capstan”, or 
“brow” and “gangway”. They should know the 
common nautical terms just so they will have a 
living awareness of what’s cooking in the world 
they live in, and who’s cooking it. “Testimony”, 
“evidence” and “proof” have meanings equally 
exact, and just as incapable of clearer, brief de- 
scription, as have “chock”, “cleat”, “bitts”, “tackle” 
and a hundred other terms never mistakenly used 
by the naval officer. 

Our purpose. in making these distinctions is 
practical, rather than academic. To speak, or 
write, about “burden of proof” is a vain endeavor 
when one’s hearers or readers persist in mistakenly 
translating “proof” as “testimony”, or as “evi- 
dence”. Too many people think that “sustaining 
the burden of proof” means something very like 
“adducing a preponderance of evidence” or “bring- 
ing in the greater number of witnesses to testify”. 
Either concept is as false as the idea that a car- 
penter completes a structure by the mere act of 
bringing his tools to the building site. 

It is definitely dangerous for members of courts 
to have a mistaken idea of the meaning of these 
important terms while listening to arguments of 
counsel. Because counsel is guaranteed a reason- 
able time in which to present his argument for his 
side of the case, the court is required to hear that 
argument without pointless interruption. Coun- 
sel can be expected to be persuasive in his argu- 
ment, and to represent the testimony of his 
witnesses as being truthful and as facts bolstering 
his contentions. So much is legitimate argument, 
but therein lies a pitfall for members of courts 
who are not sure of the exact meaning of the terms 
used by counsel. 

Judge advocates and defense counsel, alike, 
themselves frequently use the terms “testimony”, 
“evidence” and “proof” interchangeably in argu- 
ment—generally innocently and without intent to 
confuse or deceive the court, but sometimes with 
sly, deliberate intent to befuddle the issues. 
Whether this type of argument be mere innocent, 
blithe disregard for exactness, or be intended, 
evilly, to thwart justice, an informed court will be 
alert and will mentally translate erroneous state- 
ments into their true meanings and will thus arrive 
at proper findings. In some cases court will find 
it necessary to warn counsel who persist in such 
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improper argument to desist and to confine their 
arguments to exact limits. 

There is no doubt that a court goes through a 
whole series of mental judgments when it con- 
siders the question of the guilt or innocence of an 
accused. Each member considers, weighs, accepts 
as true or rejects as false, a// the factors his mind 
can judge—argument, persuasion and proof—and 
forms a resulting belief. The belief of the ma- 
jority of the members is formally expressed in the 
findings of the court. 

Argument and persuasion are merely incidental 
to this article, but proof is one of the terms we are 
discussing. It is a term of wide import, and in 
law it comprehends everything, aside from mere 
argument, that may be adduced at a trial, within 
the legal rules, for the purpose of convincing the 
court. It is the result of, and is generated by and 
flows from, the production of evidence in court, 
but it also includes presumptions of Jaw. For 
example, to urge the presumption of innocence is 
to adduce proof, but not to offer evidence. A pre- 
sumption of fact, on the other hand, arises out of 
the evidence offered, and may or may not become 
an element of proof. (For a discussion of Pre- 
sumptions, see the JAG Journat for August 1948, 
and Naval Courts and Boards, sec. 311-12.) 

Evidence is a much narrower term than proof 
because it is limited in its scope to only those 
matters that may be Jegally presented at a trial 
by the act of the parties, through the aid of such 
concrete facts as witnesses, admissions in court, 
confessions, photographs, charts, records or other 
documents. The broad term evidence, therefore, 
applies to factors, introduced by the prosecution 
or defense, that generate proof. 

One further, major distinction between proof 
and evidence should be recorded. Evidence can 
be either true or false, while proof—the logically 
sufficient reason for assenting to the proposition 
of guilt or innocence—can be only true. 

The term testimony has the narrowest meaning 
of the three terms we are discussing, describing 
merely one of the means of offering evidence. It 
refers particularly to testimony presented in court, 
either orally or in writing, by a witness who sol- 
emnly declares upon his oath or affirmation that 
his words are true. When the witness appears in 

person and testifies under oath, his direct- and 
cross-examination are called oral testimony. 





When written answers are given, under oath, to 
questions and cross-questions prepared in writing 
and submitted by counsel, the resulting document 
is known as a deposition, or written testimony. 

We have dealt with the hard, dry though clear, 
definitions; now let’s take a concrete example and 
apply the definitions to it. 

A man is being tried by general court martial 
for “Striking Another Person in the Navy”. 
Briefly, the specification alleges that at a certain 
time and place the accused did “without justifiable 
cause, assault and strike with a dangerous weapon, 
to wit, a house brick” another enlisted man in 
the Navy. 

A Navy doctor is sworn as a witness and tells 
the court that he examined the man alleged to have 
been struck; that the man was unconscious when 
admitted to the dispensary and had on his fore- 
head at that time a bleeding cut two inches long 
in the approximate center of a black and blue area; 
that both the cut and the bruise could have been 
produced only by some blunt instrument. 

What the doctor has told the court is testimony. 
So, too, are the oral accounts of three sailors, a 
city policeman and a civilian bystander, all of 
whom saw the accused and the injured man fight- 
ing. The deposition of another sailor, trans- 
ferred to Kodiak between the date of the incident 
and the date of trial, also is testimony because the 
answers to the interrogatories were sworn to be- 
fore an officer authorized to administer oaths: 

All of the witnesses, including the accused who 
takes the stand in his own defense, describe the 
accused as standing, at the time of the offense, with 
his back to the wall in an angle of a building in 
a poorly lighted alleyway, off the main street. 
The accused states that he stooped, picked up a 
loose brick and deliberately struck the injured 
man on the forehead, felling him, but states that 
he was not the attacker but the attacked, and that 
he struck in self defense because his assailant was 
armed with a knife. He asserts that the encounter 
began in the main thoroughfare, that he retreated 
from the aggressor but was followed and brought 
to bay with his back to the wall, further retreat 
barred. The other witnesses state that they saw 
no knife in the possession of the injured man, but 
that they saw the accused, even in the dimly 
lighted alley, stoop, pick up the brick and strike 
the injured man with it. 


ee ee a came aS 







































fe et 


ne 


i jaa ae Sa hen 





re rT ee on dok | 


The police officer in his testimony tells the court 
that he found a knife at the scene of the scuffle and, 
wrapping it. in a handkerchief, brought it to 
police headquarters to be tested for fingerprints. 
A fingerprint expert tells the court that he found 
fingerprints on the polished handle which were the 
fingerprints of injured man and not other, as 
shown by photographs and comparison charts he 
prepared. The injured man testifies that the ac- 
cused first struck at him with a knife and, having 
failed and lost his grip on the knife, then stooped 
for the brick with which to hit him. 

Thus we have a factual situation in which the 
accused admits the striking but claims that he not 
only had just provocation but was also driven to 
the striking in self defense, in fear of imminent 
injury from a sharp weapon capable of killing, 
after he was in a position where he could retreat 
no further to avoid injury. To support his state- 
ment that he was attacked the accused has only the 
testimony of the police officer, and the fingerprint 
expert’s testimony that only the injured man’s 
fingerprints were on the knife. Against his con- 
tention there appears the testimony of five eye wit- 
nesses to the scuffle who did not see the injured 
man weilding a knife. All of this is testemony. 


The testimony, the knife itself, the photographs 
of the fingerprints found on the knife, the photo- 


graphs of the fingerprints of the accused and the 
injured man, and the comparison charts showing 
the prints on the knife to be those of the injured 
man—these, collectively, are evidence. 

Obviously, a// of the evidence cannot be true; 
some must be false because there are inconsistent 
components. It is necessary for the court now to 
weigh the evidence and to reject that which is false. 
At this point, the personal experience of the mem- 
bers of the court enters into the picture, as each 
considers in his mind the demeanor of each witness 
who has appeared in court. The manner in which 
each has given his testimony, his candor or lack 
of it, his display of impartiality or partiality 
toward one side or the other; the apparent posi- 
tion—and therefore the opportunity to see and 
observe—of each witness; possible defects of 
vision ; all these become factors to be considered in 
deriving proof from the evidence adduced. Im- 
portant, too, are the qualifications of the doctor 
and the fingerprint man to appear in court as 
expert witnesses and to testify as to their conclu- 
sions of fact. 
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We don’t know what the court will do with the 
accused in this case, but we are sure that the 
evidence (the whole of the testimony plus the 
knife, photographs and charts) will generate 
sufficient proof of facts that the members will be 
able to separate the true from the untrue, arrive at 
a belief based upon truth and make their findings 
in accordance with their individual beliefs. Coun- 
sel will help the court to recall significant facts, 
and will argue persuasively, each for his side of 
the case. Whether they argue well or badly, 
whether they confuse terms or keep them straight, 
this court, we hope, will stay on course. 


SAVE °EM! 


URING the past two years the JAG JournaL 
has published many valuable articles on a 
wide variety of legal subjects. The publication is 
unique among legal journals because every article 
written about the common, everyday problems the 
average naval officer must face is written in the 
language of the layman and not the lawyer. 

Commands which have permitted their files of 
back issues of the JAG Journat to acquire that 
gap-toothed appearance have done themselves a 
disservice. Apparently, many commands are be- 
ginning to appreciate this, and are requesting that 
this office fill in the gaps. 

This we are willing to do, so long as available 
supplies hold out, but the desirability of effecting 
reasonable economies is being urged and cannot be 
denied. Accordingly, all commands are requested 
to insure that complete files, of the JAG Journat 
ay maintained in the fut ure, and that every effort 
he made tqvasdertain that files are actually incom- 
plete before requests are made for replacement of 
missing issues. ' 

Yn-addition, all commands are requested to re- 
view their needs, with a view to assisting the Judge 
Advocate General in making adequate distribution 
throughout the service. The approach to the 
problem of distribution should be realistic, so far 
as economics are concerned, but should insure that 
all officers and all enlisted personnel concerned 
with these problems have ample opportunity for 
access to the JAG Journay. Your cooperation in 
forwarding the results of your surveys is solicited. 
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